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I OVERVIEW AND EXECUTIVE SUMMARY
The author' of tﬁis report has been asked to supply the Judiciary Committee of the Senate
of Pennsylvania with a legal analysis of the constitutionality of House Bill 1947 of 2015 which,
in various sections, amends the law of Pennsylvania as follows:

1. It extends the current criminal statute of limitations for various sexual assault offenses
committed against victims under the age of 18 by removing any period of limitations and
permitting ﬁ prosecution to be brought at any time.”

2. It extends the period under which a civil action arising from child sexual abuse may be
brought by permitting such action to be filed at any time before the victim reaches 50
years of age. Currently, such an action may be filed at any time before the victim reaches
30 yeafs of age.

3.1t exblicitlj; applies the amendment to the civil statute of limitations retroactively,
meaning that, a) any claims not yet time-barred under the current statute may be filed
under the new, extended period, and, b) claims which are currently time-barred by the
existing statute of limitations would be revived.

This report analyzes the precedent affecting the power of the General Assembly to alter the
current statutes of limitations in the way proposed. That analysis leads to the following
conclusions:

1. The extension of the criminal statute of limitations is constitutionally permissible as long
as it does ﬁot operate to revive a prosecution regarding an incident as to which the

existing statute of limitations has already expired. A decision to effectively eliminate the

' The curriculum vita of the author of this document is attached for the Committee’s review.
? Currently, a prosecution of this nature may be brought up until the day the victim reaches the
age of 50. Title 42, Pa.C.S. §5552 (c)(3).




criminal statute of limitations as to offenses for which the current limitations period has
not run is thus a legislative judgment to be made on the basis of the consideration of

sound public policy.

. A decision to extend the civil statute of limitations in cases where the cause of action is

not currently ttme-barred is also constitutionally permissible under both the United States
and Pennsylvama Constitutions. Thus, the decision to extend the statute of limitations in
these cases is a legislative judgment to be made upon considerations of sound public

policy.

. That portion of House Bill 1947 that purports to make the civil statute of limitations

retroacuve and to thereby revive claims that have otherwise expired under the existing
statute of 1umtauons, however, will fail to survive a challenge under the Pennsylvania
Constitution. In order to uphold this provision, the Supreme Court of Pennsylvania will
have to reverse precedent that has existed since 1859 and which has been repeatedly
reaffirmed thereafter. This Constitutional .challenge will be founded under due process
considerations that emanate from various provisions of Article I of the Constitution of the
Conunonwealth; including Section 1 (Inherent Rights of Mankind), Section 9 (The Law

of the Land provision) and Section 11 (the so-called Remedies Clause).3

3 “Section 1. All men are born equally free and independent, and have certain inherent and
indefeasible rights, among which are those of enjoying and defending life and liberty, of
acquiring, possessmg and protecting property and reputation, and of pursuing their own
happiness.

Section 9. . . . nor can [an individual] being deprived of his life, liberty or property, unless by
the judgment of his peers or the law of the land. . .

Section 11, All courts shall be open; and every man for an injury done him in his lands,
goods, person or reputation shall have remedy by due course of law, and right and justice
administered without sale, denial or delay. Suits may be brought against the Commonwealth in
such manner, in such Courts and in such cases as the Legislature may by law direct.”



Il THE CRIMINAL STATUTE OF LIMITATIONS

In Stogner v, California, 539 U.S. 607 (2003), the United States Supreme Court rejected
an effort by California to revive criminal prosecutions of child sex abuse crimes for which the
previous statute of limitations had expired. The Court based its decision on the Ex Post Facto
Clause of the United States Constitution.* While the Court indicated that an extension of an
existing staﬁté of ,lirhitgﬁons where the matter was not already time-barred would not run afoul
of the United States Constitution, Id. at 618 to 620, the Court concluded that longstanding
judicial authority would not permit the revival of a moribund prosecution. Id. 633.

House Bill 1947 does not purport to revive criminal prosecutions in cases where the
previous statute of limitations has expired. As long as it is not used in such a manner, no
substantial éha‘lleng§ under either the federal or state Constitution is likely to succeed.

IL.  THE CIVIL STATUTE OF LIMITATIONS

As will be seen in the discussion below, while the Courts of Pennsylvania and the United
States agree that a legislature may extend a civil statute of limitations where claims have
otherwise not expired under existing statutes, these Courts diverge dramatically on the issue of
whether a Iegislatpre may revive a civil claim that would otherwise be subject to a complete
defense based upon an expired statute of limitations. The divergence of opinion is a reflection of
the autonomy state courts enjoy to decide matters under their own Constitutions and reach
conclusions that provide greater protection to citizens than may be afforded under the federal

Constitution.

“ Article 1, Section 9 and 10, United States Constitution. The Pennsylvania Supreme Court has
held that, as the language of the Ex Post Facto clause of the Pennsylvania Constitution (Article
1, §17) is “virtually identical” to its federal counterpart, the standards by which to apply each
provision are “‘comparable.” Commonwealth v. Rose, 127 A. 3d 794, 798 n. 11 (Pa. 2015).




a. The Federal Standard

Federal law o’n. the revival of expired claims generally derives from two leading cases that
establish the standard that remains extant in the federal system and is emulated by a minority of
the states.

In Campbell v. Holt, 115 U.S. 620 (1885), the Court dealt with a case in which a contract
action that would otherwise have been barred by a statute of limitations was revived by
subsequent’actitm of the Texas legislature. The defendant put forth the position that depriving
him of his statute of limitations defense was a taking of his property in violation of the
Fourteenth Amendment due process principle. Id. 621.

The Supreme Court disagreed. While observing that certain types of cases (particularly
those involving title to property) may involve a deprivation of property rights if a subsequent
legislative action overturned a passage of title occurring by operation of existing law, the Court
declined to extend that principle to cases involving the contract interest of debtors in expired
statutes of Ximitatidns. Id. at 623 to 624. Specifically, the Court rejected the notion that the
defendant enjoyed a vested right to a statute of limitations defense based on the law at the time of
its expiration. [d. ét 628. Statutes of limitations, the Court observed, “are founded in public
needs and public policy-- are arbitrary enactments by the law making power.” Id. They are
matters that are within the legislative power until the *“bar is complete” Id., that is, until
adjudicated. Aécordingly; the defendant has lost nothing and has no cause to complain of a due
process violation when the legislature revives a claim that has not been pressed against him and

once was time-barred.




In a dissenting opinion that would be much cited by later Courts, Justice Bradley (joined
by Justice Harlan) vigorously argued that a statute of limitations defense meant much more than
the majority recognized. The property defended by the Fourteenth Amendment, he wrote, “is not
confined to mere tangible property, but extends to every species of vested right.” Id. at 630. To
be immune from prosecution in a lawsuit “is as valuable to the one party as the right to the
demand or to prosecute the suit is to the other.” Id. To say “that the one is protected by
Constitutional guarantees and that the other is not, seems to me almost an absurdity.” Id. at 631,

While ultimately convincing most state supreme courts, Justice Bradley’s views never
gained a majority position in the federal system. Moreover, in 1945, the United States Supreme
Court reaffirmed the Campbell holding in Chase Securities Corporation v. Donaldsen, 325 U.S.
304 (1945). In that case, Minnesota opened a window on its statute of limitations for a Blue Sky
Law claim and the defendant raised a similar complaint to the one made by the defendant in
Campbell. Id. at 307. He fared Just as badly.

While the Chase Court held that, if a final adjudication on a previous claim had been
upheld on a statute of limitations defense, a subsequent legislative action might not be able to
overturn it, Id. at 310 to 311, the essential holding in Campbell was still a proper interpretation of
the Fourteenth Amendment.’ In upholding Campbell, the Chase Court reiterated the view that
statutes of limitations are justified because of “necessity and convenience rather than in logic.”
Id. at 314. They are “practical and pragmatic devices to spare the Courts from litigation of stale

claims, and the citizen from being put to his defense after memories have faded, witnesses have

5 The Court recognized that a number of state Courts had not followed Campbell in construing
provisions of their own Constitutions. The Court acknowledged that “they are privileged” to so
interpret “their own easily amendable constitutions to give restrictive clauses a more rigid
interpretation than we properly could impose upon them from without by construction of the
federal instrument which is amenable only with great difficulty and with the cooperation of many
states.” Id. at 312 to 313.




died or disappeared, and evidence has been lost.” 1d. As legal commodities, the Court described
statutes of limitations as “arbitrary” representing only a public policy “about the privilege to
litigate.” Id. They did not lead to the creation of a fundamental right in an individual since they
provide protection “only by legislative grace.” Id. While agreeing that in some cases the
deprivation of a statute of limitations defense could involve a substantial “hardship and
oppression” none was found in the case before the Court and Minnesota was allowed under the
federal Constitution to revive claims that had otherwise become stale. Id. at315to0 3 16.8

While the federal Courts have thus permitted the retroactive application of a new statute
of limitations to revive an expired claim, the federal Courts have with equal vigor pointed out
that such retroactive application must not be the presumed state of affairs. To the contrary, the
federal courts have established a strong judicial policy against retroactive applications of statutes
(including statutes of limitations) recognizing, at least in a collateral way, the serious problems
such retroactivity entails for a judicial system.

In Landgraf v, USI Film Products, 511 U.S. 244 (1993), the Supreme Court set out the
general rule that:

When a case implicates a federal statute enacted after the events in suit, the court's

first task is to determine whether Congress has expressly prescribed the statute's

proper reach. If Congress has done so, of course, there is no need to resort to

judicial default rules. When, however, the statute contains no such express

command, the court must determine whether the new statute would have

retroactive effect, i. e., whether it would impair rights a party possessed when he

acted, increase ‘a party's liability for past conduct, or impose new duties with

respect to transactions already completed. If the statute would operate

retroactively, our traditional presumption teaches that it does not govern absent
clear congressional intent favoring such a result. Id. at 261 to 262.

s A determination that an interest has acquired sufficient weight to be considered “property”
deserving the protection of the Fourteenth Amendment is ultimately, of course, a question of
federal constitutional law but the resolution of that issue “begins. . . with a determination of what
it is that state law provides.” Town of Castle Rock v. Gonzales, 545 U.S. 748, 757 (2005). See
also, Board of Regents v. Roth, 408 U.S. 564, 577 (1972).



Throughout;' the Landgraf Court emphasizes that a presumption against retroactive
legislation “is*deeplj) rooted in our jurisprudence, and embodies a legal doctrine centuries older
than our republic.” Id. at 252. The “anti-retroactivity principle” is expressed in multiple sections
of the Constitution, including the Ex Post Facto clause, the section prohibiting legislation that
impairs the obligation of contracts, the Takings Clause of the Fifth Amendment, the prohibition
against bills of attainder and the due process clause itself. Id. at 253. These principles reflect a
concern on the 'part: of the Framers both to provide individuals with rights that may readily be
asserted agéinst 'arﬁitrary government action and, independently, to limit legislative power as an
overall part of the Constitutional preference for limited government. Id. at 253. This clear
preference for non-retroactive legislation led the Landgraf Court to emphasize that even though
the Constitution’s restrictions regarding retroactive civil legislation are generally limited, if
Congress seeks to have its current statute apply retroactively, Congress should speak clearly to
that intention. 1c_1 at ‘254. T

Landgraf indicates that if Congress has not spoken clearly on the issue of retroactivity, a
Court may still discen whether retroactive application was possible by determining if the new
statute affected substantive matters or was procedural only. Where a legislature changes a rule
that is simply of procedural import and does not affect any “substantive” interest, concems about

retroactivity are further minimized. Rules of procedure, the Court held, “regulate secondary

7 “But while the Constitutional impediments to retroactive civil legislation are now modest,
prospectively remains the appropriate default rule, Because it accords with widely held
intuitions about how statutes ordinarily operate a presumption against retroactivity will general
coincide with legislative and public expectations. Requiring clear intent assures that Congress
itself has affirmatively considered the potential unfaimess of retroactive applications and
determined that it is an acceptable price to pay for the countervailing benefits. Such a
requirement allocates the Congress’ responsibility for fundamental policy judgments concerning
the proper temporal reach of statutes, and has the additional virtue of giving legislators a
predictable background rule against which to legislate.” Id. at 272 to 273.




rather than primary conduct” meaning that application of that rule to a given case does not create
the same concerns about retroactivity that other statutes may.} Id. at 258.

Following Landgraf, the Ninth Circuit Court of Appeals addressed this
procedural/substantive distinction in the context of an extension of a statute of limitations in
Chenault v. United States Postal Service, 37 F.3d 535 (9™ Cir. 1994). There, the Court
recognized that while extending the statute of limitations term in a circumstance where the old
one had not yet expired would simply be a procedural alteration otherwise permissible, in the
absence of clearly stated Congressional intent, the revival of time-barred claims would not:
“[w]e have recognized that a statute of limitations may not be applied retroactively to revive a
claim that would otherwise be stale under the old scheme.” Id. at 539. While stopping short of
agreeing that a vested right existed in such circumstances the Court held that a change that
revived a claim otherwise extinguished under the law “as it was at the time of the events in
question” would have “substantive attributes.” Id. And regardless of whether one called it a
“procedural” change or something else, such a change would work a “manifest injustice” and
application of retroactivity “should not be permitted.” Id. In the Court’s words:

“A newly enacted statute that shortens the applicable statute of limitations may

not be applied retroactively to bar a plaintiff’s claim that might otherwise be

brought under the old statutory scheme because to do so would be manifestly

unjust. [Citation omitted]. Conversely, we hold that a newly enacted statute that
lengthens the applicable statute of limitations may not be applied retroactively to

revive a plaintiff’s claim that was otherwise barred under the old statutory scheme

because to do so would ‘alter the substantive rights’ of a party and ‘increase a

party’s liability’. In this case the rights of the defendant would be altered and its

lisbility increased because it would be forced to defend an action that was
previously time barred.” [Citations omitted]

% The Landgraf Court was specifically confronted with a question of whether the Civil Rights
Act of 1991, which created a right to recover compensatory and punitive damages for certain
violations of the previous Civil Rights Act, and which further provided that a jury trial was
available if such damages were sought, could be applied retroactively. The Court ultimately held
that they could not.



The'mlihg ih Chenault was specifically endorsed by the United States Supreme Court in
Hughes Aircraft v. United States, 520 U.S. 939, 950 (1997). There, a unanimous Court ruled
that, in the absence of a specifically articulated intent to do so, Congressional action that subjects
a defendant “to previously foreciosed. . . litigation, much like extending a statute of limitations
after the pre-existing period of limitations has expired, impermissibly revives a moribund cause
of action.” Id In a similar fashion, in the absence of a specific Congregational finding to the
contrary, the United States Court of Appeals for Third Circuit rejected the retroactive
application of a provision purporting to revive an expired statute of limitations claim in
Lieberman v. Cambridge Partners, 432 F.3d 482 (3" Cir. 2005).

The federal Constitution thus permits the revival of expired statutes of limitations claims
if a legislature has explicitly made that determination in the matter before it. In an evident
attempt to conform to the federal principle, House Bill 1947 contains language specifically
purporting to allow the new civil statute of limitations to revive claims that would otherwise be
timé-barred by the existing statute. Were federal law the only law applicable, this statute would
erly pass Constitutional muster. However, the Constitution of the Commonwealth has been
consistently interpreted to reject the legitimacy of the revival of expired claims even where the
General Assembly has specifically dictated that such a revival was its intent. Absent a dramatic
reversal of established jurisprudence in the area, or the passage of a state Constitutional
amendment to effectuate that reversal, the proposed statute will fail a Constitutional challenge in
the Courts of the Commonwealth,

b. The Law of Pennsylvania

As the United States Court of Appeals for the Third Circuit has somberly observed:




Dismissal of an action on the grounds of the statute of limitations is particularly
anguishing when the victim is a minor, the injury grievous, and the alleged
wrongful act repellent, if true, [citation omitted] Nonetheless, we are compelled to
follow the applicable legal principles. Certainly, a federal court sitting in diversity
is not free to impose its notions of equity on state courts or on a state legislative
body. '

Urland v, Merrell-Dow, 822 F.2d 1268, 1270 (3™ Cir. 1987). In Urland, the underlying

wrongful act was the dispensation of a drug to a pregnant woman that caused serious
birth defects to her child. House Bill 1947 addresses the even more compelling
circumstance of a claim based on an allegation that a minor child was sexually abused by
an adult perpetrator. While portions of this proposed legislation would, if passed, likely
survive a Court challenge, the section that would permit the revival of claims that are
already time-barred by the present of statute of limitations would not. Whatever anguish
may accbmpany ‘thﬁt realization, it is a realization that the jurisprudence of the
Pennsylvania Constitution requires and, indeed, makes inescapable.

In Pennsylvania, the principles that control this determination were first articulated by the
Courts in the mi&dlé of the 19" Century and continue through the current era.

In Menges v. Dentler, 33 Pa. 495 (Pa. 1859), the Supreme Court of Pennsylvania
confronted a case in which a legislative act sought to undo a declaration in favor of one side ina
will contest. The Court struck down the act, citing to the provisions of Article 1, §§ 9 and 11 of
the Pennsylvania Constitution. Both the “law of the land” and Remedies Clause provisions, the
Court observed, originated in Magna Charta, Id. at 498, and constitute “imperative limitations
of legislative authority, and imperative impositions on judicial duties.” Id. They speak in
definite terms.

To the judiciary they say: You shall administer justice to all men by due course

of law, and without sale, denial, or delay; and to the legislature they say: You
shall not‘intermeddle with such functions. In England, these words prohibited the

10



King from interfering with judicial proceedings, so as to exclude all royal
arbitrariness, and insure the cases should be decided by law. Here, they prohibit
all legislative and executive interference, for the same reasons.

Id. at 498.

The Menges Court held that the law that “gives character” to a case and by which that
case is to be decided “is the law that is inherent in the case, and constitutes part of it when it
arises as a éomplete transaction between the parties. If this law be changed or annulled, the case
is changed, and justice denied and the due course of law violated.” Id. Thus, “a law that is
enacted after the case has arisen can be no part of the case.” Id. The “law of the land” and “due
course of law™ provisions mean “that the law relating to the transaction and controversy, at the
time when it ’is complete, shall be an inherent element of the case, and shall guide the decision;
and that the case shall not be altered, in its substance, by any subsequent law.”Id. at 499.°

The rule of Menges, was directly applied in the context of a legislative attempt to extend
a statute of limitations in a case in which the cause of action was otherwise time-barred in Lewis

v. Pennsylvania Eg;"lmﬂ Company, 69 A. 821 (Pa. 1908). In Lewis, the plaintiff’s husband, a

Pullman car conductor, was killed in an accident while in the employ of the defendant. By virtue

of certain legislative enactments, the plaintiff was able to bring suit after the claim would have
been time barred by the limitations period previously applicable.

While the Court acknowledged the power of the Legislature to change public policy in
ways that would expose to liability entities that theretofore had been sheltered, definite
Constitutional limitations on the nature of those changes are required.

The fepeal of the act of 1868 makes railroad companies liable under

circumstances which before exempted them. It is entirely competent for the

legislature to make such changes, and impose liability where none was before, but
legislation of this kind cannot operate retrospectively, but must be confined to

? These principles were reaffirmed in Bogg’s Appeal, 43 Pa. 512 (1863).




future occurrences. A legal exemption from a demand made by another, is a

vested right which the legislature may not interfere with. Even an expressed

purpose that an act shall have such retroactive effect, is without avail,
Id. at 822. (Eﬁ:phasis added)

The fecogm'tion of a “vested right” i a key point of departure for Pennsylvania
Jurisprudence from the‘ rulings in parallel situations in federal courts since that recognition
effectively invokes the protections of the Constitutional provisions of due process. Those
protections, moreover, are not Just for a plaintiff who could claim such a right in a cause of
action that has properly accrued to them under existing law. The Lewis Court, citing Menges,
held definitively that defendants also acquire a vested, protectable right when a statute of

limitations has run:

A legal exempﬁon from liability on a particular demand, constituting a complete
defense to an action brought, stands on quite as high ground as a right of action.

exemption or defense? The authorities make no distinction between them.
Id. at 823. A right that is so vested right cannot be taken away by legislative fiat no
matter how express the legislative intent may be to do so. Id.

The Lewis case is also instructive as it addresses how Pennsylvania deals with the
dichotomy between substantive and procedural changes in the law that the federal system relies
upon as a guide to statutory interpretation when a new law is not explicitly proclaimed to be

retroactive;

That a repealing statute, so far as it provides for a change in procedure, may and does
apply to actions pending, is a proposition which admits of no dispute. No one can claim to
have a vested right in any particular mode of procedure for an enforcement or defense of
his rights. When a new statute deals with procedure only, prima facie, it applies to all

12




Id., at 822, But the determination that a statute goes beyond procedural boundaries and invades
substantive rights means more in Pennsylvania than just that the Court should presume that the
legislature did not intend retroactive effect and require a specific legislative declaration before
applying the new law retroactively. To cross the line and affect substantive rights means that the
Court cannot proceed to give the statute any retroactive effect at all (regardless of legislatively
stated intentions) since to do so would impute “to the legislature a purpose to do something that is
beyond its power.” Id,

Accordingly, while Pennsylvania cases support the notion that a statute only having
procedural effects may be given some retroactive effect even amidst a strong policy that disfavors
such interpretation, '° once the “substantive” nature of the new law is perceived, it cannot be
applied in any circumstances in a retroactive manner. Bell v. Koppers, Inc. 392 A.2d 1380, 1382
(Pa. 1978) (ﬂﬁding that a new statute that limited the right of contribution of a tort-feasor
“obliterates a cause of action” that had vested and could not be applied in the instant case); In re:
Condemnation by Joint Sewer Authority 490 A.2d 30, 32-33 (Pa. Commw. 1985} (the extension
of a statute of limitations in cases “which had not yet been concluded or barred under the former
statute” is a permissible procedural change since no vested rights had accrued to the defendant);
Crisante v. J.H. Beers, Inc, 443 A.2d 1150, 1153 (Pa. Super. 1982) (the legislative shortening of a
statute of limitations before the bar takes effect is an allowable procedural change assuming that
the plaintiff is still afforded a reasonable time in which to file).

The Lewis principle has been repeatedly reaffirmed by the Pennsylvania Courts. In

Overmiller v. D.E. Home and Company, 159 A.2d 245 (Pa. Super. 1960), the Court held that

' Title 1, PACS § 1926 states that no statute may be applied retroactively “unless clearly and
manifestly so intended.”
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while an extensjon of a statute of limitation in a Worker’s Compensation case was possible to
actions that were not time-barred by the existing statute, Id. 248, “it is accepted; almost without
exception or qualification, that after an action has become barred by an existing statute of
limitations, no subsequent legislation will remove the bar or revive the action.” Id. Importantly,
the Court went on to hold that “[e]ven if the legislature by specific language had indicated its
intention to accomplish such results, our Supreme Court has held that such statutory provisions
should not be carried out.” Id. at 249.

The x%easoniﬁg in Overmiller was relied upon by the Third Circuit in Urland v. Merrell-
Dow, supra, to invalidate the application of a tolling statute to minors. Id. at 1276. The Superior
Court embraced it as well in Maycock v. Gravely Corporation, 508 A.2d 330 (Pa. Super. 1986) in
which It held that where an action has not become time-barred by the existing statute of
limitations, an extension of the statute is possible, but where the cause of action has expired, it
cannot bé -revived by any subsequent legislation, legislative intention to the contrary
notwithstanding. 'Id. at 334. See also, Rendez v. Rosenburg, 520 A.2d 883, 885 (Pa. Super.
1987).

It is of note that the cases cited to date, other than Menges, do not specifically relate the
controlling rule to a specific provision of the Pennsylvania Constitution. Instead, the Courts have,
in this instance and others, perceived various sections of the Pennsylvania Constitution as exuding
a broad-based due process protection that provides for substantive and procedural coverage in
cases not confined to any genre of litigation. As the Pennsylvania Supreme Court has held:

The guarantee of due process of law, in Pennsylvania jurisprudence, emanates from a

number of provisions of the Declaration of Rights, particularly Article I, Sections 1, 9 and

11 of the Pennsylvania Constitution. These provisions in turn enjoy a long history in the

Commonwealth, tracing their way back to early documents, including the English Magna
Charta.

14



Lyness v. State Boa;d of Medicine, 605 A. 2d 1204, 1207 (Pa. 1992). See also Snyder v. PennDot,
977 A.2d 55, 58, n.5 (Pa. Commw. 2009). While, as we will see shortly, the Remedies Clause of

Section 11 is itself 'sufﬁcient to cause a statute that seeks to revive claims time-barred by a then-
existing statute of limitations to be struck down, the Pennsylvania Courts have also given a wider
berth to those “vested rights” protected under Its conception of due process than the 14"
Amendment evidently provides. It is the Constitutional prerogative of the Pennsylvania Courts to
do so, and thgy have done it in multiple contexts over time."!

Since fhe dawn of the 21% Century, the Pennsylvania Courts have more often considered
cases involving retroactive statutes in the specific context of the Remedies Clause, although the
results have been consistent with the rulings in the prior one hundred and fifty years.

In 2004, the Pennsylvania Supreme Court discussed the Remedies Clause extensively in
leropoli v. AC&S Corporation, 842 A.2d 919 (Pa. 2004). There, the Pennsylvania Legislature had
passed a statute that purported to limit the liability of certain Pennsylvania corporations which
were successors to 'companies that otherwise had liability for asbestos claims. The statute was
signed into law on December 17, 2001, but was expressly applied retroactively to mergers and
consolidations which occurred prior to May 1, 2001, and to all existing asbestos claims, including
all litigation concerning asbestos related matters. Id. at 922 to 923. The question was whether the
new statute violated the Remedies Clause by extinguishing a cause of action that plaintiffs
otherwise would have had against these corporations. The Court held that it did.

‘The Court specifically relied on the Remedies Clause, recalling Its treatment of it in the
Menges case anci Its recognition of its historical roots in English common law. Id. at 925 to 926.

The Court also reaffirmed its holding in the Lewis case, noting that both plaintiffs rights of action

" See discussion in Commonwealth v. Molina, 104 A.3d 430, 444 (Pa. 2011).
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and defendan‘t’s‘ d‘efenses. to the plaintiff on the cause of action were matters covered by the
Remedies Clause; once the law of the case became complete, an inherent element of the matter
arises which the legfsla’ture cannot change even with a specifically designed retroactive statute. Id.
at 927. As to both the cases of causes of action and defenses, a vested right accrues which cannot
be extinguish by mere legislation. Id. at 929. The Remedies Clause thus required that the statute
be struck down despite the expressed intent of the legislature to give it retroactive effect. Id. at
930-31."2

In Konidaris v. Portnoff Law Associates, 953 A.2d 1231 (Pa. 2008) the Supreme Court
found the Remedies Clause inapplicable in a case where a new statute permitted a municipality to
collect a reasonable attoney’s fee from a delinquent tax payer at the time the delinquent tax
payment was secured. The Court once again provided an extended history of the Remedies Clause
and reafﬁrmed the notion from the older cases that the Clause protects both causes of action and
defenses that have matured into a vested right. Id. at 1241. As the Court noted, “the date the law
is frozen for a case is the date the injury occurs, and thus the date the cause of action and relevant
defense accrue.” Id. In the case before it, however, the Court acknowledged that while there was
a “superﬁcial resemblance” between an asserted “right” not to pay attorney’s fees and the accrued
defenses protection in Lewis, the Court found that resemblance to be “illusory.” Id. at 1243. In
summarizing the failure of the taxpayers to make a valid Remedies Clause claim in the case, the

Court noted:

12 By contrast, the leropoli Court discussed situation in Bible v, Commonwealth, 696 A. 2d 1149
(Pa. 1997) in which a Remedies Clause attack failed. In that case, the Legislature had not
extinguished a cause of action or suppressed an otherwise accrued defense; instead, it provided a
new sort of remedy for hearing loss under the Workers Compensation Act that represented a
proper exercise of legislative authority. Id. at 931.
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The Delinquent Taxpayers have not demonstrated that the retroactive validation of attorney
fees incurred in the collection of taxes is a denial of "a remedy by due course of law" for "an
injury done" or even a denial of an accrued defense to a cause of action for such
injury. Accordingly, the Delinquent Taxpayers fail to demonstrate that the retroactive
amendment of [Section] 3 of the MCTLA “clearly, plainly and palpably" violates the
Pennsylvania Constitution. [citing Ieropoli].

Id. As there was no vested right, neither the Remedies Clause nor the more general due process

provisions were invoked."

In Hospital Systems v. Commonweaith, 77 A.3d 587 (Pa. 2013), a fund contributed to by
healthcare providers to insure that medical malpractice coverage was available to doctors in the
Commonwealth was found to potentially create a vested right in the healthcare companies such
that the Legislature’s invasion of that fund to transfer $100 million dollars of its assets to the

general fund could be considered an act in violation of the Remedies Clause. In generally

discussing the Clauﬁe, the Court once again noted that “we have often considered the Remedies

*In Abrams v. Pneumo-Abex Corporation, 981 A.2d 198 (Pa. 2009), the majority of the Court
found no violation of the Remedies Clause in the application of the so called “two disease rule”
in asbestos litigation since that rule allows for the arising of a new cause of action for which no
defenses had effectively accrued. It is interesting to observe that, in dissent, Justices Saylor and
Castille again recited the long standing notion that “defendants and potential defendants also
become vested in the defenses available to them” at the time the cause of action arises, [d. at
213, and argued that the “two disease rule” did not create a separate cause of action for which a
new statute of limitations would begin to run. Overall, the case does not dispute the long-
standing Pennsylvania principle that if an accrued statute of limitations has run, legislation to
revive it will not survive a Constitutional challenge.

In McDanald v. Re-Development Authority, 952 A.2d 1713 (Pa. Comm. 2008), the
Legislature had shortened a statute of limitations but still provided the plaintiff with a reasonable
time in which to file. The Commonwealth Court thus did not face a situation in which a
Remedies Clause claim could be made and upheld the new statute.

And in a recent but currently unreported decision by the United States District Court for
Eastern District of Pennsylvania, the previous amendment to the statute of limitations regarding
child sex abuse civil claims in Pennsylvania was upheld as Constitutional only insofar as it applied
to a case in which the original statute had not yet run at the time the period of limitations was
extended to 12 years following the attainment of majority by the victim. K.D. v. Jewish Family
Children Services, Civil Action Number 15-05740 deciding April 7, 2016. The Court drew a
careful distinction in this case between the situation before it and one in which the original statute
of limitations would have already lapsed.




Clause as being directed to protecting causes of action (and defenses) from impairment after they
have accrued.” Id. at 600.

Thus, while interpretations of the Remedies Clause and general due process protections
have arisen in xﬁulﬁple cohtexts in Pennsylvania, no line of precedent would permit the conclusion
that an attempt by Legislature to revive a time-barred claim will be upheld. Without overruling
Menges, Lewis, and their progeny, it is difficult to see how the Pennsylvania Supreme Court could
reconcile the claim reviving language of House Bill 1947 with its existing precedent. Where a
revival of a time-barred claim is attempted, neither an argument about substantive versus
procedural considerations nor the existence of a clear intention on the part of the General
Assembly to revive the claim will suffice to overcome the due process/Remedies Clause barrier
that will be presented. The more liberal allowance for such statutes in the federal system simply

finds no support under the Pennsylvania scheme.

* In addition to the cases cited herein, the following is a summary of certain other Pennsylvania
cases that favorably cite Lewis or its progeny:

Pennsylvania Supreme Court Cases

Bershefsky v. Commonwealth, 418 A.2d 1331, 1333-34 n.6 (Pa. 1980) (citing and quoting
Lewig with approval); Gibson v. Commonwealth, 415 A.2d 80, 83 (Pa. 1980) (citing and quoting
Lewis with approval); Cheltenham & Abington Sewerage Co. v. Pennsylvania Pub. Util,
Comm’n, 49 A.2d 707, 709 (Pa. 1946) (citing Lewis with approval); Rudy v. McCloskey & Co.,

35 A.2d 250, 252 n.4 (Pa. 1944) (citing Lewis with approval); Rebel v. Standard Sanitary Mfg.
Co., 16 A.2d 534, 537 (Pa. 1940) (citing Lewis with approval); Commonwealth ex rel. Kelley v,

Brown, 193 A. 258, 261 (Pa. 1937) (citing Lewis with approval); In re Chester Sch. Dist. Audit,
151 A. 801, 804 (Pa. 1930) (citing Lewis with approval); Commonwealth v. Central Nat. Bank,
143 A. 105, 107 (Pa. 1928) (citing Lewis with approval); Regan v. Davis, 138 A. 751, 754 (Pa.
1927) (citing Lewis with approval).

Pennsylvania Commonwealth Court Cases

Iacurci v. County of Allegheny, 115 A.3d 913, 914-18, 917 n.5 (Pa. Commw. Ct. 2015) (citing

Konidaris with approval); Friends of Pennsylvania Leadership Charter School v. Chester Cty.
Bd. of Assessment Appeals, 61 A.3d 354, 35861 (Pa. Commw. Ct. 2013) (citing [eropoli, In re
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IV. - CONSIDERATION OF THIS ISSUE BY OTHER STATES

The Péﬁnsylvania view that a new statute of limitations section cannot revive a claim that
has otherwise expired is the majority rule among states in the United States."” Like Pennsylvania,
the grounds applied by the states in the majority are various and reflect that this is a distinctive
judicial judgment made by the state’s highest court on a matter which involves both specific
Constitutional provisions and general due process reliance.

By way of a few exam;-)les, the Utah Supreme Court ruled, as has Pennsylvania, that the
expiration of the statute of limitations creates a vested right in a defendant such that a subsequent
legislative change would constitute a due process violation. Roark v. Crabtree, 893 P.2d 1058,

1062 (Utah, 1995). A similar due process treatment was applied by the Florida Supreme Court in

Collegium, Gibson, Lewis, and Menges with approval); In re Collegium Charter School, No.
2354 C.D. 2010, 2011 WL 10858434, at *3 (Pa. Commw. Ct. 2011) (unreported, non-

precedential opinion, but cited and quoted extensively in Friends of Pennsylvania Leadership
Chart School) (citing leropoli, Gibson, Lewis, and Menges with approval); Society Created to
Reduce Urban Blight (SCRUB) v. Zoning Bd. of Adjustment, 908 A.2d 967, 973 (Pa. Commw.
Ct. 2006) (citing and quoting leropoli and Lewis with approval); Nelson v. City of Philadelphia,
613 A.2d 674, 677 (Pa. Commw. Ct. 1992) (citing and quoting Lewis with approval but finding it
inapplicable because the injury—a fatal shooting by city police—to the plaintiff occurred when a
statute was in effect that precluded recovery); Brungard v. Hartman, 405 A.2d 1089, 1094 (Pa.
Commw. Ct. 1979) (citing Lewis with approval).

Pennsylvania Superior Court Cases

Stackhouse v. Stackhouse, 862 A.2d 102, 107-08 (Pa. Super. Ct. 2004) (citing Lewis, Menges,
and Gibson with approval); Stroback v. Camaioni, 674 A.2d 257, 261-62 (Pa. Super. Ct. 1996)
(citing and quoting Lewis with approval); Sanders v. Loomis Armored, Inc., 614 A.2d 320, 323
(Pa. Super. Ct. 1992) (citing and quoting Gibson and Lewis with approval); Jenkins v. Hosp. of
Med. Coll. of Pennsylvania, 585 A.2d 1091, 1097 (Pa. Super. Ct. 1991) (citing Lewis with
approval); Borough of Huntingdon v. Dorris, 78 Pa. Super. 469, 475 (Pa. Super. Ct. 1921) (citing
Lewis with approval); Towanda Borough v. Fell, 69 Pa. Super 468, 473 (Pa. Super. Ct. 1916)
(citing Lewis with approval); Waynesburg Borough v. Ray, 59 Pa. Super. 640, 644 (Pa. Super.
Ct. 1915) (citing and quoting Lewis with approval).

'S A recent tally by the Connecticut Supreme Court in Doe v. Hartford Diocese, 119 A.3d 462,
509 - 510 (Conn. 2015) indicates that eighteen states follow the federal approach of the
Campbell and Chase cases and twenty-four, like Pennsylvania, hold such a revival invalid.
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Wiley v. Florida. 641 So.2d 66, 67-68 (Florida, 1994). The Wiley Court held that immunity from
suit is as valuable a right as the right to bring suit itself and that the law does not prioritize one
over another; once the defense of statute of limitations has accrued, it is a protected property
interest which renders a statute that violates it unconstitutional. Id.

Like Pennsylvania, other state courts agree that no vested rights are infringed where a new
law extends a statute of limitations in cases where the old statute has not yet expired, but a revival
of moribund claims is not an action that the state Constitution will uphold. See Doe v. Roman
Catholic Diocese, 862 S.W.2d 338, 341 (Missouri, 1993); Kelly v. Marcantonio, 678 A.2d 873,
883 (Rhode Istand, 1996).

The fact that a state has a Constitutional provision like our Remedies Clause does not
guarantee that the state’s Supreme Court will interpret it the same way. While our Supreme Court
has consistently read our Remedies Clause to support the notion that a legislative change
purporting to revive a time-barred claim infringes on a vested right, opposite views have been
taken in cases like Doe v. Hartford Diocese, 119 A.3d 462 (Connecticut, 2015) and Sheehan v.
Oblates of St. Francis, i5 A.3d 1247 (Delaware, 2011).

The Doe case is particularly instructive since the Connecticut Court, while acknowledging
that it was adopting a minority view, nonetheless concluded that the Campbell and Chase line of
reasoning was consistent with other Connecticut jurisprudence on the point. Accordingly,
Connecticut rejt;cted the idea that a vested right accrues when the original statute expires, thereby

avoiding any further consideration of due process implications that an attempted revival of the
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claim would require. Id. at 509 to 510. In Connecticut, unlike Pennsylvania, the state Constitution
is no impediment to such l‘egislation.16

There is no objectively critical way for anyone to proclaim that the Pennsylvania approach
is “right” and the Connecticut approach is “wrong” or vice versa. State Supreme Courts, in
interpreting their own Constitutions are autonomous entities free to reach divergent opinions from
courts of other states and, as long as they do not lessen the protections afforded by the federal
Constitution to éitize’ns, diverge from federal standards as well. See Commonwealth v. Molina
104 A.3d 430, 444 (Pa. 2014), and cases cited therein. This is simply an incident of federalism
that must be embraced, no matter how frustrating it may be to those who seek uniformly definitive
answers to questions they believe must exist.

V. Conclusion

Those sections of House Bill 1947 that operate to extend the statute of limitations for
criminal and civil cases in which the current statute has not yet expired will be subject to
Constitutional attack only if some radically new argument is fashioned that has not heretofore
been accepted. Those provisions may be debated on the issue of whether they represent a sound
public policy judgement in light of the problems that may be presented by allowing prosecutions
and claims that are even older than the current statutes permit, but on purely Constitutional
grounds, they are viéhie,

The proposed legislation that would revive time-barred claims is in an entirely different
posture.  Unless the Supreme Court of Pennsylvania abandons a line of precedent reaching back

to a time before the Civil War, that section of House Bill 1947 will fall. Certainly, the Supreme

% Doe correctly notes that Pennsylvania declares invalid an attempt to revise a time-barred claim
but incorrectly characterizes the Commonwealth’s position as one that does not “cite a source for
the vested right or otherwise perform(s] a constitutional analysis in support of [its] holding.” Id.,
at511.
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Court may change its mind about the matter and join a minority of other states that embrace a
more liberal rule in this area, But Courts are generally reluctant to make such a dramatic change
particularly in a line of precedent that is well developed, long standing and currently reinforced.

In the Al;sence of such a profound reversal by the Pennsylvania Supreme Court, the
alternative to permitting retroactive legislation of this kind lies in the process of Constitutional
amendmént. Such was the course of these matters in Virginia.

In 1992, the Supreme Court of Virginia decided Starnes v. Cayouette, 419 S.E. 2d 669
(Virginia, 1992). In that case, the Virginia Supreme Court rejected the Campbell majority
reasoning in favor of the views of the Justice Bradley’s dissent and struck down a statute which
sought to have the same retroactive effect that House Bill 1947 .now seeks to achieve in
Pennsylvania,

The law of Virginia today, however, would permit such a statute but not because the

Virginia Supreme Court has changed its mind. Rather, subsequent to the Starnes decision, a

Constitutional amendment was passed in Virginia which permits a statute of this specific nature.
Article IV, §14 of the Virginia Constitution now reads:

The General Assembly's power to define the accrual date for a civil action based on an
intentional tort committed by a natural person against a person who, at the time of the
intentional tort, was a minor shall include the power to provide for the retroactive
application of a change in the accrual date. No natural person shall have a constitutionally
protected property right to bar a cause of action based on intentional torts as described
herein on the ground that a change in the accrual date for the action has been applied
retroactively or that a statute of limitations or statute of repose has expired.

Unless an amendment of this type became part of the Constitution of Pennsylvania, the
retroactivity portion of House Bill 1947, if enacted, will be subject to a compelling legal

challenge. For the past century and one half, the overwhelming precedent interpreting Article I of
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the Constitution of the Commonwealth would support the argument that such retroactive

legislation is inconsistent with the limitations on legislative authority contained therein.

Respectfully submitted,

. Antkowiak
May 16, 2016
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